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variety  of  activities  Including  teaching, 
research,  administration,  supervision  of 
professional  or  technical  persoimel  serv¬ 
ice  on  hospital  committees,  and  other 
hospital-wide  activities,  as  well  as  direct 
personal  health  services  to  individual 
patients.  Sometimes  the  hospital’s  ar¬ 
rangement  is  made  with  a  group  of 
physicians  who  assiune  joint  responsibil¬ 
ity  for  discharging  agreed-upon  duties. 

(f )  Provisions  for  remuneration.  The 
compensation  to  the  physician  generally 
is  either  on  a  salary  basis,  a  percent  of 
the  gross  income  received  from  the  pa¬ 
tients  for  the  particular  services  (usual¬ 
ly  a  group  of  related  services — all  those 
performed  In  a  radiology  department, 
for  example) ,  or  a  percent  of  the  net  in¬ 
come  (gross  Income  less  related  ex¬ 
penses)  received  from  patients,  or  some 
modification  or  ccMUbination  ot  these 
(such  as  percentage  with  a  giiaranteed 
minimum) .  Generally  the  hospital  col¬ 
lects  the  charges  for  the  services  of  these 
physicians  and  their  supporting  person¬ 
nel,  acting  in  some  cases  in  Its  own  right, 
in  some  as  agent  for  the  physician. 
Where  the  arrangement  between  the  hos¬ 
pital  and  the  physician  is  that  the  com¬ 
pensation  to  the  physician  Is  on  a  salary 
or  percentage  of  income  basis,  and  the 
parties  to  the  arrangement  have  thus 
agreed  between  themselves  on  the 
amount  or  the  measure  of  compensation 
to  be  received  by  the  physician  for  his 
services,  the  sum  of  the  payments,  with 
respect  to  the  physician's  services,  under 
both  the  hospital  insurance  program  and 
the  supplementary  medical  insurance 
program  (including  deductible  and  co- 
insurance  amounts  payable  by  benefici¬ 
aries)  should  approximate  that  portion 
of  the  agreed  upon  compensation  which 
is  attributable  to  covered  services. 
Some  hospitals,  moreover,  have  arrange¬ 
ments  with  medical  schools  or  other  or¬ 
ganizations  under  which  physicians  re¬ 
ceive  compensation  from  such  organiza¬ 
tions  for  services  the  physicians  provide 
to  hospital  patients.  The  remuneration 
of  physicians  from  such  sources  may  be 
included  in  determining  reasonable 
charges  for  physicians’  services  in  ac¬ 
cordance  W'ith  i  405.485(a). 

(g)  Identification  of  types  of  services 
for  purposes  of  program  payments. 
However  the  billing  is  handled  and  what¬ 
ever  the  method  of  distributing  the  pro¬ 
ceeds  between  the  hospital  and  the  phy¬ 
sician,  it  has  been  the  almost  univer^ 
practice  to  make  a  single  charge  to  the 
patient  for  each  of  these  services.  In 
order  to  make  pasmients  under  tlUe 
XVm  of  the  Act.  however,  it  is  necessary, 
where  billing  is  by  or  through  the  hospi¬ 
tal,  to  distinguish  between  the  medical 
and  surgical  services  rendered  by  a 
physician  to  a  patient,  on  the  one  hand, 
and  the  hospital  services  (including 
physicians’  services  for  the  hospital) ,  on 
the  other.  This  is  required  be<»use  the 
payments  will  come  from  different  trust 
funds,  the  payments  will  usually  be  han¬ 
dled  by  different  intermediaries,  and  the 
methods  of  determining  the  two  pay¬ 
ments  will  differ  materially.  Thus,  there 
are  tw'o  sources  of  payment  under  the 
health  insurance  program  for  services 


furnished  to  beneficiaries  covered  under 
title  XVin  of  the  Act.  The  hospital  and 
the  physician  may,  however,  if  they  wish, 
pool  the  two  payments  where  received  by 
the  hospital  in  its  own  right  or  as  agent 
for  the  physician  and  may  distribute  the 
proceeds  in  accordance  with  their  pre¬ 
existing  arrangement,  or  In  any  other 
way  on  which  they  may  agree. 

§  105.481  Noninlerfcrenre  by  Frdrml 
Government. 

It  is  not  the  function  of  the  health 
insurance  programs  established  under 
title  XVIII  of  the  Act  to  determine  the 
arrangement  which  a  hospital  and  a 
hospital-based  physician  may  enter  into 
for  the  compensation  of  the  physician. 
The  Secretary  will  not  specify  or  infiu- 
ence  the  provisions  of  the  contract  or 
arrangement  between  hospitals  and 
hospital-based  physicians.  The  hospital 
and  physician  can  continue  to  negotiate 
all  aspects  of  their  arrangement  to  their 
mutual  satisfaction.  The  principles  in 
this  Subpart  D  are  designed  to  give  rec¬ 
ognition  to  the  arrangement  entered  into 
by  a  hospital  and  a  physician  by  estab¬ 
lishing  criteria  for  determining,  within 
the  framework  of  the  arrangement, 
amounts  payable  under  the  hospital  in¬ 
surance  program  and  amounts  payable 
imder  the  supplementary  medical  insur¬ 
ance  program  to  the  end  that  the  total 
payments  with  respect  to  the  physicians’ 
services  to  the  hospital  and  for  the  pa¬ 
tient  are  related  as  closely  as  is  possible 
to  the  level  of  compensation  the  parties 
have  agreed  upon. 

§  405.482  Proipram  payments  for  phy¬ 
sicians*  services  to  hospitals  and  to 
individual  patients. 

(a)  Principle.  Whatever  the  arrange¬ 
ment  may  be  between  hospital  and  phy¬ 
sician,  the  law  requires  that  medical 
and  surgical  services  rendered  to  a  cov¬ 
ered  individual  by  a  hospital-based  phy¬ 
sician  be  reimbursed  only  under  the  sup¬ 
plementary  medical  Insurance  program — 
Part  B  of  title  XVllI  of  the  Act.  The 
costs  to  a  hospital  for  services  furnished 
in  a  hospital  by  a  physician  which  are 
not  professional  services  to  a  patient  are 
included  in  the  reasonable  cost  reim¬ 
bursement  to  the  hospital. 

(b)  Physicians'  services  to  patients. 
Utle  XV Ill  of  the  Act  specific^ly  ex¬ 
cludes  from  hospital  cost  reimbursement 
under  Part  A  the  cost  of  medical  or  sur¬ 
gical  services  provided  by  a  physician, 
resident,  or  intern  except  for  those  serv¬ 
ices  rendered  by  interns  or  residents  in 
approved  teaching  programs.  Therefore, 
compensation  paid  by  the  hospital  to  the 
hospital-based  physician  cannot  be  in¬ 
cluded  in  hospital  reimbursable  cost  to 
the  extent  that  it  represents  compensa¬ 
tion  for  physicians’  services  described  in 
9  405.483.  Phyicians’  services,  as  defined 
in  section  1861  (q)  of  the  Act.  means 
“professional  services  performed  by 
physicians,  including  surgery,  consulta¬ 
tion,  and  home,  office  and  institutional 
calls  •  • 

§  405.483  Physician  service  under  Part  B. 

(a)  Principle.  A  professional  service 
rendered  by  a  physician  to  a  ho^ltal 


patient  that  can  be  reimbursed  only  un¬ 
der  the  supplementary  medical  insurance 
program  (Part  B  of  title  XVin  of  the 
Act),  as  distinguished  from  his  profes¬ 
sional  services  which  are  of  benefit  to 
patients  generally,  means  an  identifiable 
service  requiring  performance  by  a  phy¬ 
sician  in  person,  which  contributes  to  the 
diganosis  of  the  condition  of  the  patient 
with  respect  to  whom  the  charge  under 
the  supplementary  medical  insurance 
program  is  to  be  recognized,  or  contrib¬ 
utes  to  the  treatment  of  such  patient. 

(b)  Recordation  and  billing  of  charges 
on  item~by-item  basis.  The  component 
of  the  hospital-based  physician’s  services 
for  which  reimbursement  must  be  made 
under  Part  B  of  title  XVni  of  the  Act. 
the  supplementary  medical  insurance 
program,  is  only  that  part  of  his  profes¬ 
sional  services  with  respect  to  which  he 
is  personally  Involved  in  the  provision  of 
services  to  individual  patients  as  distinct 
from  other  professional  services  he  may 
render  in  the  hospital  setting,  such  as 
teaching,  research,  performance  of  au¬ 
topsies,  committee  work,  quality  control 
activities  and  administration.  Compli¬ 
ance  with  this  principle  for  various  types 
of  services  rendered  by  hospital-based 
physicians  normally  will  require  (1)  de¬ 
termination  with  respect  to  each  sepa¬ 
rate  sejrvice  or  type  of  service  rendered, 
of  what  part  may  properly  be  charged 
under  the  supplementary  medical  insur¬ 
ance  program,  (2)  compilation  of  the 
results  of  these  determinations  in  the 
form  of  a  schedule  either  of  amounts  or 
percentages  applicable  to  separate  serv¬ 
ices  or  types  of  services,  and  (3)  recorda¬ 
tion  of  such  charges  on  an  item-by-item 
basis  for  each  service  rendered  to  a 
patient. 

(c)  Optional  method  of  recordation 
and  billing  on  a  uniform-percentage 
basis.  (1)  Application  of  the  item-by- 
item  method  may  present  special  prob¬ 
lems  in  the  case  of  a  particular  hospital 
department.  This  is  illustrated  by  pa¬ 
thology  laboratory  services  and  radi¬ 
ology  services,  which  Involve  a  high  vol¬ 
ume  of  individual  procedures,  variation 
in  the  extent  of  Involvement  in  services 
on  the  part  of  technicians  and  others 
and  on  the  part  of  the  physician,  and 
dlfSculty  in  distinguishing  between  pro¬ 
fessional  activities  which  are  of  general 
benefit  to  all  patients  and  those  per¬ 
formed  directly  for  an  identifiable  pa¬ 
tient.  Where  the  physician  participates 
personally  in  some  procedures  and  not  in 
others  by  virtue  of  quality  control  ac¬ 
tivities  or  because  his  professional  con¬ 
cern  is  directed  to  the  result  in  a  given 
case,  it  may  be  difficult  to  ascertain  the 
presence  or  absence  of  a  specific  quan¬ 
tum  of  professional  activity  in  an  indi¬ 
vidual  case.  Moreover,  the  assigning  of 
the  appropriate  amount  of  "professional 
component"  to  a  particular  procedure  or 
test  for  a  particular  patient  receiving  the 
benefit  of  the  physician’s  service,  as  de¬ 
fined  in  paragraph  (a)  of  this  section, 
may  not  only  result  in  inequality  of 
charges  among  patients  but  also  may 
present  an  undue  task  of  recordation. 
Administratively  costly  and  Impractical 
requirements  could  ensue  In  collecting 
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the  data  needed  for  presentation  of  bills 
involving  minimal  charges  on  an  item- 
by-item  basis  to  individual  patients. 
Under  these  conditions,  it  may  not  be 
administratively  practical  for  the  physi¬ 
cian,  the  hospital  and  the  Part  B  carrier 
to  keep  track  of  appropriate  professional 
charges  on  an  Item-by-item  and  patient- 
by-patient  basis.  - 

( 2 )  With  respect  to  pathology  services, 
for  example,  an  individual  entitled  to 
Part  B  benefits  under  title  XVllI  of  the 
Social  Security  Act  (in  connection  with 
a  hospital  stay,  or  in  connection  with  a 
series  of  outpatient  diagnostic  tests)  will, 
on  the  average,  have  multiple  laboratory 
procedures  which  in  the  aggregate  per¬ 
mit  the  assumption  that  at  some  point 
with  respect  to  at  least  some  of  the  labo¬ 
ratory  services  there  has  been  “an  iden¬ 
tifiable  service  requiring  performance  by 
a  physician  in  person.” 

(3)  In  order  to  facilitate  administra¬ 
tion,  provide  a  better  cost  control,  and 
to  assure  a  practical  basis  for  handling 
charges  to  individual  patients,  an  op¬ 
tional  method  of  recordation  and  billing 
may  be  elected  upon  agreement  by  the 
physician  and  the  hospital  in  appropriate 
cases.  Under  this  optional  method,  the 
component  of  the  physician’s  services  to 
patients  would  be  determined  for  all 
medicare  patients  through  application  of 
a  uniform  percentage  to  the  total  charges 
for  such  services  in  a  particular  depart¬ 
ment,  with  the  percentage  used  being  de¬ 
signed  to  produce  in  the  aggregate  a 
measurement  of  the  professional  compo¬ 
nent  attributable  to  patient  services 
which  would  not  be  significantly  dif¬ 
ferent  in  amount  from  that  produced  by 
the  method  of  Itemization  of  detailed 
measurement  of  such  components  re¬ 
flecting  variation  in  the  factor  of  per¬ 
sonal  participation  of  the  physician  in 
each  individual  procedure  for  each  indi¬ 
vidual  patient.  Tlie  percentage  factor 
will  be  considered  reasonable  if  it  can  be 
shown  that  it  does  not  result  from  at¬ 
tributing  as  medical  services  to  patients 
the  costs  of  teaching,  research,  adminis¬ 
tration,  and  other  services  that  are 
clearly  reimbursable  under  the  hospital 
insurance  program. 

(4)  Election  to  use  the  optional  meth¬ 
od  does  not  alter  the  applicability  of  the 
principles  as  the  basic  criterion  for  dis- 
tingui^ing  professional  services  charge¬ 
able  under  the  supplementary  medical 
insurance  program  from  those  to  be  in¬ 
cluded  in  the  hospital’s  reimbursable 
costs.  The  optional  method  is  not  avail¬ 
able  where  it  would  result  in  a  charge  to 
medicare  patients  for  services  which  are 
not  ordinarily  furnished  by  the  physi¬ 
cians  of  the  department  of  the  hospital 
to  hospital  patients  utilizing  the  services 
of  that  department. 

§  -103.484  Ho«pital>pli>’Hirian  agree* 
iiientii  for  phyKieian  ronipenKalion. 

«a)  Principle.  For  purposes  of  reim¬ 
bursement,  intermediaries  and  carriers 
will  respect,  within  reasonable  limits, 
an  agreement  between  a  hospital  and  a 
physician  concerning  the  portion  of  the 
physician’s  compensation  w'hlch,  if  he  is 
engaged  in  the  care  of  Individual  pa- 
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tients,  is  to  be  attributed  to  such  care, 
and  the  portion  which  is  to  be  attributed 
to  service  to  the  institution.  The  pro¬ 
cedure  hospitals  and  physicians  are  to 
follow  in  obtaining  review  of  their  agree¬ 
ment  by  intermediaries  is  described  in 
S  405.487.  The  amount  attributed  to  the 
care  of  patients  will,  to  the  extent  of 
services  rendered  to  supplementary 
medical  insurance  beneficiaries  (identi¬ 
fied  in  accordance  with  §405.483),  be 
recognized  as  proper  charges  to  such 
patients,  reimbursable  under  the  sup¬ 
plementary  medical  insurance  program. 
The  amount  attributed  to  service  to  the 
institution  will  be  recognized  as  a  cost 
which  is  reimbursable  to  the  hospital. 

(b)  Scope  and  effect  of  agreement. 
Typically,  (X)ntracts  between  hospital- 
based  physicians  and  hospitals  provide 
for  the  payment  of  an  aggregate  amount 
(in  the  form  of  a  salary,  a  percentage 
arrangement,  or  on  some  other  basis)  to 
the  physician  for  all  of  his  ^rvices  with¬ 
in  the  institution  without  a  service-by- 
service  itemization.  Where  the  physi¬ 
cian  is  on  salary  and  normally  spends 
full  time  in  administation  of  depart¬ 
mental  affairs,  the  full  salai-y  may  be 
considered  a  reimbursable  hospital  cost 
item  and  medicare  will  bear  its  propor¬ 
tionate  share  of  such  cost.  Where  a  sal¬ 
aried  physician  devotes  only  part  of  his 
time  to  institutional  affairs  and  also 
renders  an  appreciable  volume  of  per¬ 
sonal  patient  care,  only  part  of  his  salary 
may  be  attributed  to  hospital  costs  since 
the  law  requires  that  “medical  or  surgi¬ 
cal  services”  must  be  excluded  in  deter¬ 
mining  a  hospital’s  reimbursable  costs. 

(c)  Allocation  of  compensation  by 
parties.  An  agreement  by  the  pau-ties 
that  a  certain  portion  of  the  physician’s 
compensation  will  be  excluded  from 
hospital  costs  and  will  be  charged  to 
those  patients  who  are  identified  in  ac¬ 
cordance  with  §  405.483  will  be  respected 
imless,  because  of  the  small  portion  of 
time  the  physician  devotes  to  the  per¬ 
sonal  care  of  patients,  such  an  agree¬ 
ment  could  lead  to  unreasonable  charges 
to  such  patients. 

§  40.3.485  .Srhrdiilrii  of  rhargex  for  Part 
B  phyMrian'd  iier>’k*efi. 

(a)  Principle.  Once  the  portion  of  a 
physician's  compensation  attributable  to 
professional  services  to  supplementary 
medical  insurance  beneficiaries  has  been 
determined,  a  schedule  of  charges  can  be 
developed.  To  be  deemed  reasonable  the 
charges  should  be  designed  to  yield  in 
the  aggregate,  as  nearly  as  may  be  pos¬ 
sible.  an  amount  equal  to  such  portion 
of  his  compensation.  As  among  the  pa¬ 
tients  to  be  charged  (identified  in  ac¬ 
cordance  with  §  405.483),  the  allocation 
of  charges  may  be  based  on  a  schedule  of 
relative  values,  on  a  imiform  percentage 
of  the  charges  made  by  the  hospital  or 
the  physician  to  other  patients  for  both 
professional  and  supporting  components 
of  the  services,  or  on  another  method 
approved  by  the  carrier  as  equitable. 

(b)  Development  of  schedules.  Since 
the  present  almost  universal  practice 
does  not  separate  the  profesional  services 
to  individual  patients  from  the  other 
components  of  hospital-based  physicians’ 


services  for  purposes  of  determining  the 
manner  or  amount  of  his  compensation, 
it  is  necessary  to  devise  a  method  for 
making  this  separation.  The  approach 
set  forth  in  this  section  starts  with  the 
assumption  that  the  present  level  of 
compensation  of  hospital-bcused  physi¬ 
cians  is  reasonable.  The  assiunption,  of 
course,  is  open  to  challenge  in  any  given 
case,  and  the  carriers  must  deal  with 
such  challenges  on  the  basis  of  prevail¬ 
ing  rates  of  compensation  in  comparable 
institutions.  Over  a  period  of  time  the 
schedules  of  charges  will  be  subject  to 
revision  in  the  light  of  changes  in  the 
prevailing  levels  of  compensaticm. 

(c)  Development  of  charges  on  per 
diem  basis.  Some  relatively  few  hos¬ 
pitals  in  which  the  hospital-based  phy¬ 
sicians  are  compensated  by  salary  or 
other  fixed  amount  of  remuneration  do 
not  charge  on  a  fee-for-service  basis  for 
each  service  provided  a  patient,  but 
charge  a  fixed,  all-inclusive  rate,  com¬ 
puted  on  a  daily  or  other  time  basis  or  a 
per-vislt  basis,  applicable  uniformly  to 
each  patient  without  regard  to  the  quan¬ 
tum  of  service  required  by  the  patient 
and  without  distinction  between  hospital 
services  and  physicians’  services.  Psy¬ 
chiatric  hospitals,  tuberculosis  hospitals, 
and  some  governmental  general  hospitals 
commonly  follow  such  a  charge  practice. 
Other  hospitals  use  the  fixed  charge 
method  for  all  services  or  only  in  con¬ 
nection  with  the  services  of  certain  of 
their  departments  while  charging  on  a 
fee-for-service  basis  for  the  various  serv¬ 
ices  actually  furnished  to  the  patients  in 
other  departments.  Where  the  billing 
by  the  hospital  is  on  a  per  diem  or  other 
time  period  basis  or  on  a  per-visit  basis, 
charges  for  the  professional  services  of 
hospital-based  physicians  to  patients 
may  be  computed  on  such  a  basis  for  pro¬ 
gram  purposes.  Under  this  method, 
after  the  apportionment  of  the  physi- 
cians’compensation  has  been  made  in 
accordance  with  §  405.484,  a  per  diem, 
per  visit,  or  other  unit  charge  can  be  de¬ 
veloped.  designed  to  yield  in  the  aggre¬ 
gate,  as  nearly  as  may  be  possible,  an 
amount  equal  to  the  physicians’  com¬ 
pensation  attributable  to  professional 
services  to  patients. 

§  405.486  EflTcrt  of  pliyMciun*H  a«Minip- 
lion  of  oprraling  ronlK. 

(a)  Principle.  Where  a  hospital- 
based  physician  himself  bears  some  or  ell 
of  the  costs  of  operation  of  a  hospital  de¬ 
partment  and  bills  his  patients  directly 
rather  than  through  the  hospital,  the 
reasonable  charges  for  his  services  recog¬ 
nized  under  the  supplementary  medical 
insurance  program  will  reflect  the  costs 
so  borne  by  him.  Where  all  the  costs  are 
to  be  borne  by  the  physician,  charges 
heretofore  established  for  such  services 
by  agreement  between  the  physician  and 
the  hospital  may  be  acceptable  as  reason¬ 
able  charges  for  purposes  of  the  supple¬ 
mentary  medical  Insurance  program,  but 
they  will  require  adjustment  either  up¬ 
ward  or  downward  if  the  hospital  has 
been  bearing  a  cost  significantly  greater 
or  less  than  its  share  of  the  proceeds  of 
such  charges. 
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(b)  Billing  for  physician  services.  (1) 
The  objective  in  determining  reasonable 
charges  where  the  physician  bills  pa¬ 
tients  directly  is  the  same  as  that  ex¬ 
pressed  in  S  405.485(a) ;  to  bring  about 
as  little  change  as  possible  (in  the  normal 
case)  in  the  compensation  the  physician 
receives  for  his  services  in  the  hospital. 
Where  the  physician  bills  the  patient 
directly,  costs  of  operating  the  hospital 
department  which  are  borne  by  the  phy- 
sican  will  be  reflected  in  his  reasonable 
charges  which  are  compensable  under 
the  supplementary  medical  insurance 
program;  the  hospital  will  receive  re¬ 
imbursement  through  the  hospital  insur¬ 
ance  program  for  those  costs,  if  any, 
which  it  incurs.  Where,  however,  a  hos¬ 
pital  initially  pays  some  or  all  of  the 
operating  expenses  of  a  hospital  depart¬ 
ment  (e.g.,  pays  the  salaries  of  nonpro¬ 
fessional  personnel  and  purchases  sup¬ 
plies  and  equipment) ,  even  though 
subsequently  Uiose  items  and  services  for 
which  it  pays  the  operating  expenses  are 
furnished  for  the  use  of  the  physician  in 
return  for  an  agreed  upon  payment  by 
the  physician  to  the  hospital,  such  op¬ 
erating  costs  are  reimbursable  under  the 
hospital  Insurance  program  as  hospital 
costs,  and  are  not  to  be  reflected  in  the 
reasonable  charges  of  the  physician. 
Any  payments  received  by  the  hospital 
imder  such  an  arrangement  shall  be 
treated  as  a  reduction  of  allowable  costs 
of  the  hospital  reimbursable  through  the 
hospital  Insurance  program. 

(2)  Where  a  hospital  has  been  re¬ 
ceiving,  as  its  portion  of  the  receipts  for 
such  services,  sigiiiflcantly  more  or  less 
than  the  costs  the  hospital  has  Incurred 
in  the  provision  of  the  services,  this  ex¬ 
cess  or  shortage  should  not  be  trans¬ 
ferred  from  the  hospital  to  the  physician 
merely  because  he  decides  to  bill  his 
patients  directly.  Since  payment  to  the 
hospital  is  made  on  the  basis  of  its  rea¬ 
sonable  costs  for  all  hospital  services, 
the  transfer  of  such  excess  or  shortage 
to  the  physician  necessarily  would  alter 
the  total  cost  of  patient  hospital  and 
medical  care — a  result  which  the  legis¬ 
lation  was  not  Intended  to  bring  about. 
The  reasonable  charges  of  a  physician 
who  enters  into  a  lease  or  similar  ar¬ 
rangement  with  a  hospital  under  which 
the  physician  assumes  the  costs  of  op¬ 
erating  the  department  and  bills  the 
patients  directly  would  be  based  upon 
the  remuneration  he  received  for  his 
services  immediately  prior  to  the  leasing 
arrangement  plus  his  reasonable  costs  of 
operation,  taking  into  account  the  hos¬ 
pital’s  cost  experience  in  providing  such 
services.  Reasonable  charges,  so  deter¬ 
mined,  would  be  subject  to  appropriate 
future  adjustment  to  take  into  account 
changing  economic  factors.  Reference 
back  to  the  remuneration  formerly  re¬ 
ceived  by  the  physician  from  the  hospital 
as  a  factor  in  determining  his  reasonable 
charges  under  the  lease  or  similar  ar¬ 
rangement  is  required  to  give  effect  to 
the  provisions  of  the  statute  which  di¬ 
rect  that  consideration  be  given,  in  de¬ 
termining  reasonable  charges,  to  the  cus¬ 
tomary  charges  generally  made  by  the 
physician  for  similar  services.  Where 
no  pattern  of  customary  charges  has 


been  established  for  the  physiclsm’s  pro¬ 
fessional  services  to  patients  other  them 
the  compensation  he  received  from  the 
hospital  for  his  services,  such  compen¬ 
sation  would  serve  as  the  basis  for  estab¬ 
lishing  the  customary  charge. 

(3)  Since  prevailing  charges  of  physi¬ 
cians  in  the  locality  for  similar  services 
also  are  to  be  considered  in  determining 
reasonable  charges  of  a  physician,  the 
charges  of  nonhospital  laboratories, 
clinics,  and  the  like  for  similar  services 
would  be  taken  into  account  in  deter¬ 
mining  whether  or  not  the  customary 
charges,  established  in  accordance  with 
S9  405.480  through  405.488,  are  within 
the  rsmge  of  prevailing  charges.  The 
situations,  however,  are  frequently  not 
comparable  because  of  the  large  volume, 
and  consequent  low  unit  cost,  of  a  labora¬ 
tory  that  performs  all  of  the  services  re- 
qiiired  in  a  hospital.  Although  charges 
prevailing  in  nonhospital  laboratories 
are  to  be  taken  into  account,  they  will 
not  be  guides  for  determining  reasonable 
charges  in  situations  where  they  would 
produce  an  unreasonable  result. 

(4)  Although  the  law  excludes  physi¬ 
cians’  services  from  the  definition  of  hos¬ 
pital  services,  it  further  provides  that 
services  of  nonphysicians  aiding  physi¬ 
cians  are  not  deemed  to  be  the  services 
of  a  physician  and  are  covered  under  the 
hospital  insurance  plan  whether  they 
are  furnished  by  the  hospital  or  by  a  phy¬ 
sician  under  an  arrangement  with  the 
hospital  which  calls  for  billing  for  such 
services  to  be  by  or  through  the  hospital 
exclusively.  Where,  therefore,  billing 
for  services  of  a  hospital  department,  in¬ 
cluding  the  services  of  the  physician  in 
such  department,  is  by  or  through  the 
hospital,  the  charges  for  the  physician’s 
services  to  the  patient  and  for  the  non¬ 
physician  components  of  the  services  fur¬ 
nished  by  the  physician  under  his  ar¬ 
rangement  with  the  hospital  shall  be  de¬ 
termined  as  provided  in  subparagraph 

(1)  of  this  paragraph,  and  may  be  in¬ 
cluded  in  a  single  bill  which  identifies 
separately  the  amounts  billed  for  the 
respective  components  of  the  services. 
The  amount  of  the  physician’s  charge 
attributable  to  the  nonphysician  com¬ 
ponents  of  the  service  represents  a  cost 
to  the  hospital  which  is  relmbiuwble  to 
the  hospital.  The  amount  attributable 
to  the  physician’s  services  to  the  patient 
is  the  physician’s  charge  compensable 
imder  the  supplementary  medical  insur¬ 
ance  program. 

(5)  Also,  tangentially  related  to  the 
issue  of  billing  for  services  of  hospital- 
based  physicians  is  the  question  of  billing 
for  diagnostic  or  therapeutic  items  or 
services  not  furnished  in  a  hospital  de¬ 
partment,  but  under  arrangements  made 
by  the  hospital  with  outside  laboratories 
for  such  items  or  services.  Many  hospi¬ 
tals,  especially  smaller  hospitals,  do  not 
maintain  full  laboratory  facilities.  Such 
institutions  frequently  enter  into  ar¬ 
rangements  with  independent  outside 
laboratories  for  the  performance  of  diag¬ 
nostic  procedures,  as,  for  example,  in  the 
field  of  pathology.  In  such  instances, 
typically,  the  laboratory  bills  the  hosi^tal 
for  the  services  performed,  and  the  hos¬ 
pital,  under  present  practices,  bills  the 


patient.  Services  performed  under  such 
an  arrangement  would  be  included  as  in¬ 
patient  hospital  services,  and  the  cost 
thereof — that  is,  the  cost  the  hospital 
incurs  in  paying  the  laboratory’s  charges 
for  the  services — would,  if  reasonable,  be 
reimbursable  to  the  hospital. 

§  405.487  Maintenance  of  recordii  and 
review  of  reasonable  costs  and 
charges. 

(a)  Principle.  Hospitals  and  hospital - 
based  physicians  will  be  required  to  keep 
records  and  furnish  information  to  sub¬ 
stantiate  the  agreements  they  enter  into 
with  respect  to  the  allocation  of  the  com¬ 
pensation  of  the  physicians. 

(b)  Rationale  to  support  agreements 
for  allocation  of  compensation.  (1) 
Where  the  agreement  between  the  hos¬ 
pital  and  the  physician  reasonably  allo¬ 
cates  the  physician’s  compensation  be¬ 
tween  services  covered  as  costs  to  be  re¬ 
imbursed  to  the  hospital  and  those  cov¬ 
ered  under  the  supplonentary  medical 
insurance  program  on  a  charges  basis,  it 
will  generally  be  accepted  if  the  parties 
concerned  furnish  an  acceptable  ration¬ 
ale  for  the  allocation. 

(2)  Such  allocation  (made  in  accord¬ 
ance  with  9  405.484)  should  be  capable  of 
substantiation  by  the  hospital  and  the 
physician.  The  parties’  determinatiem 
and  supporting  information  should  be  re¬ 
viewed  by  the  hospital  insurance  inter¬ 
mediary  and  the  carrier.  The  interme¬ 
diary  will  be  responsible  for  the  ap¬ 
proval  of  the  portion  of  the  physician’s 
compensation  which  has  been  determined 
by  the  parties  to  be  a  cost  which  is  reim- 
biu^ble  to  the  hospital  and  the  carrier 
will  be  responsible  for  the  approval  or 
disapproval  of  the  parties’  reasonable 
charge  determination. 

(3)  If  the  parties  do  not  come  to  an 
agreement,  or  if  either  the  hospital  in¬ 
surance  Intermediary  or  the  carrier  be¬ 
lieves  that  the  rationale  does  not  Justify 
the  parties’  allocation  between  reimburs¬ 
able  hospital  costs  and  medical  Insurance 
charges,  it  will  notify  the  other  so  that 
coordinated  action,  if  necessary,  can  be 
undertaken.  The  fiscal  intermediary  re¬ 
sponsible  for  hospital  cost  reimbursement 
and  the  carrier  responsible  for  payments 
under  the  supplementary  medical  insur¬ 
ance  program  will  resolve  the  issue  by 
negotiation  if  possible,  otherwise  by  time 
studies  or  other  suitable  methods. 

(4)  Under  these  principles,  it  is  recog¬ 
nized  that  a  physician  who  serves  two 
or  more  hospitals  may  under  his  agree¬ 
ments  have  significantly  different  alloca¬ 
tions  and  consequently  slgnlflcantly  dif¬ 
ferent  charges  for  the  same  service  in  the 
different  hospitals  served  by  him. 

§  405.488  Effeel  of  prinriplen. 

(a)  Nothing  in  the  foregoing  princi¬ 
ples  restricts  the  right  of  the  physician 
(in  the  absence  of  his  acceptance  of  an 
assignment  by  the  patient)  to  determine 
the  amount  of  his  charge  to  the  patient 
for  his  services,  or  restricts  the  hospital 
and  the  physician  in  providing  for  such 
disposition  of  the  pajrments  received 
from  the  health  insurance  programs  and 
the  beneficiaries  under  the  programs  as 
they  may  agree  upMi. 
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(b)  The  total  costs  of  hospital  and 
medical  services  to  inpatients  and  out¬ 
patients  prior  to  the  inauguration  of  this 
program  should  not  be  increased  solely 
by  reason  of  the  requirement  for  division 
of  payments  for  the  services  of  hospital- 
based  physicians  between  the  hospital 
insurance  program  and  the  supplemen¬ 
tary  medical  insurance  program. 

(c)  The  foregoing  principles  will,  to 
the  extent  they  are  applicable,  also  gov¬ 
ern  reimbursement  in  cases  where  physi¬ 
cians  have  a  financial  arrangement  of 
the  kind  referred  to  in  S  405.480(c)  with 
an  extended  care  facility  or  home  health 
agency  and  where  a  hospital-based  phy¬ 
sician  provides  services  to  the  hospital’s 
outpatients. 

[F.R.  Doc.  66-11271;  FUed,  Oct.  14,  1966; 

8:48  a.m.] 
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